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GRASZ, Circuit Judge.



Jennifer Paskert seeks review of the district coungiant of summary
judgment, in which the court found PasKarted to exhaust administrative remedies
in her retaliation claim, faitkto allege a sex discrimitian claim, and failed to show
defendant’s conduct was suficitly severe or pervasive constitute a hostile work
environment claim under Title VII, or thewa Civil Rights Act (“ICRA”). For the
reasons set forth below, we affirm.

|. Background

Paskert was a sales assaei@tAuto$mart, Inc. (“Ato Smart”) in Spirit Lake,
lowa, from May to November 20F5Auto Smart is a “buy here, pay here” used-car
dealership and part of a larger grooipbusinesses operatdy Kenneth Kemna.
During her tenure at Auto Smart, Paskerswapervised by Brent Burns, the manager
of the Spirit Lake Auto Smart locatioldames Bjorkland was also a sales associate
employed at the Spirit Lake location.

When Paskert was hired, her job dstiacluded car sales, collections, and
preparing cars for sale. The training for these jobs included role-playing exercises
where the sales associates would takastgiving the “sticker presentation” for
particular cars. Paskert was also trdina the collections portion of her role.

Paskert alleges she was prevented frometing her training. She claims this
was because, when she triedb@adow Burns or Bjorkland on the lot while they were
pitching cars to customers, Burns wouldd&®er back inside to answer the phone.

The Honorable Leonard T. Strand, Ghladge, United States District Court
for the Northern District of lowa.

’The facts are recited viewing the recandthe light most favorable to the
nonmoving party.Garrison v. Dolgencorp, LLC939 F.3d 937, 940-41 (8th Cir.
2019).
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The evidence shows Burns’s behavas a manager was volatile. Burns
frequently lost his temper with everyone rlikculed and screamed at his employees,
he referred to female customers usingodatory names, and threw objects in the
office.

Evidence also shows Burns’s treatment of women was demeaning, sexually
suggestive, and improper. @dkland and Paskert both tified to having heard Burns
remark that he “never shalthave hired a woman” amebnder aloud if he could make
Paskert cry. Burns also openly braggeaatk about his purpted sexual conquests.

On one occasion, Bjorkland witnessed Buattempt to rub Paskert’s shoulders and
say he was going to giveihe hug. Bjorkland believetthe contact was unwelcome.
On another occasion, after Paskert dagd the way Burns treated women and
wondered how his wife tolerated such behavior, Burpke@, “Oh, if you weren’t
married and | wasn’t married, | could have you You'd be mine . .. I'm a closer.”

Both Paskert and Bjorkland testified ttiagy reported these incidents to Brent
Weringa, the Director and Supervising Manager of Auto Smatrt.

In the fall, Burns met with Kenneth Kea. Kenneth suggested that Paskert
should be terminated because in her fnanths on the job she had not sold any cars,
yet was making the same amount as Bpmkll who was doing all of the sales work.
Burns pushed back; he proposed that Pabkarttained, but with different job title
and pay structure.

In November 2015, Paskert was offd a new payment plan and job title
whereby she would shift fromsales associate to a coliens management and sales
support role. As aresult, she would ljkehake less moneyaskert understood this
new offer as a demotion.



Three days after Paskert accepted tive peyment plan and job title, she was
discharged for insubordination and for ‘wisfing] to discuss what was bothering her
on Friday, November 6th.” In the diseha report, Burns further justified the
discharge by criticizing Paskestsales record and use of profanity at work. He also
claimed that, immediately after the disa@, Paskert threwandy all over the desk
and took her computer passwords with hétaskert denies Burns’s allegations,
claiming she never threw anything noddhe take information when she was
terminated.

In January 2016, Paskefited a complaint with the lowa Civil Rights
Commission (“ICRC”) alleging a hostile work environment created and maintained
by Burns, Weringa, and Kemna. The ICR8ued a right-to-sue letter on November
21, 2016, and so Paskert proceeded todllg before the federal district court.
Paskert’s federal complaint included aioi for sex discrirmation based on a hostile
work environment, and retaliation. Thelict court granted the defendants’ motion
for summary judgment.

1. Analysis

We review the district court’s grant summary judgment de novo, viewing the
record in the light most favorable teethon-moving party and granting all reasonable
inferences in her favorWithers v. Johnsqri763 F.3d 998, 1002 (8th Cir. 2014).
Additionally, because Paskert presents@garate arguments under the ICRA, which
was modeled after Title VIl of the United SatCivil Rights Act, we address her state
civil rights claims together with her Title VII claim$See Hannoon v. Fawn Eng’g
Corp., 324 F.3d 1041, 1046 (8th Cir. 2008)yian v. Madison601 N.W.2d 872, 873
(lowa 1999).



A. Hostile Work Environment

Title VII prohibits sexual harassment that takes the form of a hostile work
environment. An employee can sue undde VIl if the harassment is “sufficiently
severe or pervasive to althe conditions of [the victim’s] employment and create an
abusive working environment.Meritor Sav. Bank, FSB v. Vinsoti77 U.S. 57, 67
(1986) (alteration in the original andternal quotation omitted). Although the
Supreme Court’s precedent is clear thatle VIl comes into play before the
harassing conduct leads to a nervous breakdoMaewfis v. Forklift Sys., In¢.510
U.S. 17, 22 (1993), our Eighth Circuit preeatl sets a high bar for conduct to be
sufficiently severe or pervasive in order to trigger a Title VII violation.

This court has previously dedoeid the “boundaries of a hostile work
environment claim,” and demonstratbdt some conduct well beyond the bounds of
respectful and appropriate bera is nonetheless insuffient to violate Title VII.
McMiller v. Metrg 738 F.3d 185, 188 (8th Cir. 2013). NtcMiller the court outlined
several cases illustrating conduct that was sufficient to amount to actionable
severe or pervasive conduct. FirstMaMiller we described the facts Buncan v.
General Motors Corpin which:

a supervisor sexually propositionelddtemployee], repeatedly touched
her hand, requested that she draw an image of a phallic object to
demonstrate her qualification for a position, displayed a poster
portraying the plaintiff as the ‘psedent and CEO of the Man Hater’s
Club of America,” and asked her to type a copy of a ‘He-Men Women
Hater’'s Club’ manifesto.

Id. at 188 (citingDuncan 300 F.3d 928, 931-35 (8th Cir. 2002)). The court held
these facts were not sufficiently severgervasive enough to establish a Title VII
hostile work environment claintd. Similarly, inMcMiller the court summarized the
facts ofLeGrand v. Area Resources f6ommunity and Human Servicaghere it
determined even more @ageous conduct, includingagrhic sexual propositions and
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even incidental unwelcome sexual contaltl not establish severe or pervasive
conduct sufficient to be actionabldd. at 189 (citingLeGrand 394 F.3d 1098,
1100-03 (8th Cir. 2005)).

In light of these precedents, Burns’'s alleged behavior, while certainly
reprehensible and improper, was not so sevepervasive as to alter the terms and
conditions of Paskert's employmeninlike even the plaintiffs iDuncan LeGrand
orMcMiller, Paskert only alleges one instancemivelcome physical contact, one or
two statements where Burns stated bl “have Paskert,” and several statements
about how he never should havieed a female and wante@make Paskert cry. All
of this behavior is inapppriate and should never béeaxated in the workplace, but
it is not nearly as severe or pervasas the behavior found insufficienDoincanand
LeGrand Assuming Paskert’s allegations &iree, Auto Smart and Burns should both
be embarrassed and ashamedthfov they treated her. Nertheless, we may only ask
whether their behavior meets the seveneeovasive standard applied by this circuit,
and it does not. Therefore, the distdatrt properly granted the motion for summary
judgment regarding the hostile work emriment claim under Title VIl and the ICRA.

B. Retaliation

On appeal, Paskert argues the distcourt erroneously dismissed her
retaliation claim for failing to exhaust hermanhistrative remedies. In the context of
employment discrimination, the “[a]dminiative remedies are exhausted by the
timely filing of a charge and theceipt of a right-to-sue letterFaibisch v. Univ. of
Minn., 304 F.3d 797, 803 (8th Cir. 2002). Regarding a particular claim, the Eighth
Circuit “deem[s] administrative remediesxhausted as to all incidents of
discrimination that are ‘like or reasdig related to the allegations of the
[administrative] charge.”Tart v. Hill Behan Lumber Cp31 F.3d 668, 671 (8th Cir.
1994) (alteration in original) (quotirgnderson v. BlogkB07 F.2d 145, 148 (8th Cir.
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1986)). Thus, the scope of a civil suit lrefa district courfor retaliation under Title
VIl is limited to the claims properly brougbefore the appromte administrative
body, here the ICRC.

Paskert failed to exhaust her retata claim. Question 18 of the ICRC
Complaint Form asked, “If you have preusly complained to anyone within the
organization or the ICRC or reported discriaion or participated as a witness, do
you believe you have suffered adverse action or beer#ted differently since you
complained about discrimination?” The subpart to this question specifically asked,
“If yes, how were you retaliad against and by whom?” $kert left both portions of
Question 18 blank and did not specifically gieetaliation in angther portion of her
ICRC complaint.

Paskert argues the retaliation claim bargleaned or reasonably inferred from
her narrative answers to other questiongst specifically Question 27 of the ICRC
Questionnaire. In response to this disesPaskert described how Burns stated he
should not have hired a woman, tried to make her cry, yelled and threw objects,
required Paskert to answer phones like aetary, and prevented her training. But,
Paskert fails to descritb®w her termination or dertion was caused by her reporting
harassment, complaining gkxual harassment, or faipating in a harassment
investigation, as required for a Title \fitaliation claim. Under our precedent, “it
is well established that retaliation clairmse not reasonably related to underlying
discrimination claims,” and therefore atakation claim must be distinctly and
separately allegedallin v. Minn. Dep’t of Corrs.153 F.3d 681, 688—-89 (8th Cir.
1998).

Here, although Paskert claims she regbBarns’s inappropriate behavior to
Weringa, the narrative answers in her ICR@nplaint and Questionnaire fail to draw
a connection between her reporting of BXsrbehavior and the adverse employment
actions Auto Smart took against her. And while we read ICRC submissions
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charitably, we cannot “invent[gx nihilg a claim which simply was not made.”
Shannon v. Ford Motor Co72 F.3d 678, 685 (8th Cit996). Because Paskert failed
to answer Question 18, which directlykad about retaliationand also failed to
separately allege a retaliation claim lreféhe ICRC, we conclude there was no
distinctly-alleged retaliation claim before the ICRC. Therefore the district court
properly found that she failed to exhaust aéministrative remedies before suing.

C. Employment Discrimination Based on Sex

In a footnote of the district court’s opinion, the court noted “Paskert has not
advanced a claim of discriminatory treatmalistinct from hostile work environment,
based on sex.” The court went on to rtbte although Paskert’s complaint used the
term “discrimination based @ex,” all of her allegation®cus on a claim of a hostile
work environment. Because hostile workveonment claims are separate from sex
discrimination claims, and because Paskated to make any separate arguments
regarding a claim for sex discriminationher summary judgment resistance briefs,
the district court concluded the clawas not before the court. We agree.

While it is true Paskert used the pke “discrimination based on sex” to
describe the first claim in her second amended complaint, she did not allege a
particular theory of relief in the complaiot facts to support such a theory. Instead,
she used buzzwords like discriminatiortatiation, and hostile work environment as
broad, catch-all terms for her claims. Raskever set out the prima facie elements
for a sex discrimination claim in any or briefing, nor did she argue that her
circumstances met such requiremersd, Paskert did not oppose the granting of
summary judgment on sex discriminatioomgnds. Rather, she argued there was no
genuine dispute of material fact regarding the creation of a “hostile work
environment” and no genuine dispute thattermination was retaliation.” As such,
Paskert failed to allege a claim for s#igcrimination distinct from her hostile work
environment claim.



Additionally, even if Paskert had propgedled a sex discrimination claim, she
waived it when she failed to oppose summary judgment on those grounds. The
“failure to oppose a basis for summary judgrinconstitutes waiver of that argument,”
because the non-moving party is respondilme@lemonstrating any genuine dispute
of material fact that wodl preclude summary judgmerfatcher v. Univ. of Ark. at
Pine Bluff Bd. of Trs.558 F.3d 731, 735 (8th Cir. 2009). “It was not the District
Court’s responsibility to sift through the recdadsee if, perhaps, there was an issue
of fact.” Id. at 735. Thus, even if Paskertdhproperly pled a sex discrimination
claim, her failure to oppose such a clamsummary judgment means she waived the
argument on appeal.

[11. Conclusion

For the foregoing reasons, we affirm the judgment of the district court.




